T HE fundamental importance of correct timing in the computation of annual income is generally recognized. Any business activity continuing over a period longer than that under observation involves a flow of revenue and a flow of expense which must be carefully matched., If this is not done, provisional estimates2 may give a highly distorted picture of the operations of an enterprise.3 Fortunately, in calculating periodic gain a considerable part of the expense and revenue is so closely related to the period for which the estimate is made that there is, no serious dispute as to its proper allocation. The difficulties of matching are caused by the items which are also identifiable with preceding or subsequent periods or which are not readily identifiable with any particular time. 4 In part these difficulties may be overcome by using accepted accounting guides to allocate revenue and expense to the appropriate year. However, there remains a broad area of doubt and uncertainty where the guides or their application are controverted; consequently estimates of annual income may vary measurably even though made by persons of experienced judgment.
s Yet in spite of the wide variations in income estimates the need for timely reports has compelled more frequent sampling than that afforded by the annual statement. 6 In addition, even the annual report is being But where accounting guides supply adequate safeguards it is difficult to understand the need for rulings which, instead of accepting orthodox techniques, compel the taxpayer to distort his annual income. This is particularly true with respect to the deduction of taxes from gross income,12 a deduction which, in many cases, is easily allocable to a specific period of time. I
The first federal income tax statute, the act of 1861, permitted the deduction of taxes which were "assessed."' 3 This ambiguous allowance caused no difficulty since the tax was not collected. However, a problem of interpretation was presented by the acts of 1862 and 1864, which allowed the deduction of "lawfully assessed" taxes by the person Who "actually" paid "the same."' 4 Influenced by these two limitations, the statute was apparently interpreted to permit only the allowance of those taxes which were both assessed and paid within the year claimed. Any hardships caused by this restriction were relieved in 1865 when the statute was amended to permit the deduction of taxes "paid within the year." 6 A tax which was assessed or which became due and payable in one year and was not actually paid until a subsequent year could be deducted only in the later year. 7 The cash disbursement basis for the deduction of taxes was also included in the act of I87O1 and the ineffectual act of 1894."9
During the Civil War era the use of the cash basis for income tax purposes may have been adequate for ordinary business. Small-scale production and modest capital investments did not call for extensive accounting records. But with the revolutionary growth of industry, commerce, and finance which followed this era, legislation which borrowed the primitive income concept of a simpler economy proved hopelessly inadequate even in 1909. Although accountancy in the United States was still in its infancy,2° the accrual method of computing annual profits had been adopted to an extent which made it virtually impossible for many corporations to comply with the Corporation Franchise Tax Act which required the use of the cash basis.21 As a result, in order to administer the act effectively it became necessary to permit many taxpayers to report on what was essentially an accrual basis.-Yet in spite of the obvious disadvantages of the prescribed method of reporting income found in the early legislation, the first income tax statute under the Sixteenth Amendment, the act of 1913,23 also purported to require the taxpayer, corporate as well as individual, to use the cash basis.2 4 In conformity with this general plan taxes were deductible only in the year actually paid.2s
Increasing pressure for statutory recognition of accounting principles led Congress, in 1916, to give qualified approval to the use of the actual method of reporting income. However, both the act of 1916 and the act of I9M7 continued to employ the language of the earlier statutes when providing for the allowance for taxes; deductible taxes were those "paid within the year."' 6 Since many corporations prior to 1916 had deducted taxes in the year paid even though their returns were primarily on an accrual basis, it was argued in United States v. Anderson2 7 that the congressional approval of the administrative practice did not require a change in the method of deducting taxes-that a taxpayer on the accrual basis was expressly authorized to take the deduction in the year paid instead of the earlier year. 8 In rejecting this contention the Supreme Court stressed the importance of accurate income reporting. Pointing out that the attempted departure from the accrual basis would clearly distort the tax- 20 In general see McLaren, The Influence of Federal Taxation upon Accountancy, 64 J. of Accountancy 426 (i937); Paton, op. cit. supra payer's gain for the year, it was declared that, while the deduction section appeared to permit the subtraction of the tax in the year paid, this section should be controlled by the general provisions relating to the method of accounting used to compute taxable income. A taxpayer on the accrual basis could deduct taxes only in the year in which they accrued. The converse of the Anderson case was before the Supreme Court in United States v. Mitchell. 9 The Revenue Act of 1918 had changed the language relating to the deduction of taxes from taxes "paid" to taxes "paid or accrued." 3° Consequently a taxpayer on the cash basis contended that the statute permitted an election; that irrespective of the method of accounting employed, taxes could be deducted either in the year paid or in the year accrued. Again refusing to permit a deduction inconsistent with the bookkeeping system of the taxpayer, the Court said: "It was not the purpose of the Act to permit gross income actually received to be diminished by taxes or other deductible items disbursed in a later year, even if accrued in a taxable year. It is a reasonable construction of the law that the same method be applied to both sides of the account."'"
Since all subsequent revenue acts have permitted the deduction of taxes in the year "paid or accrued, ' 32 there has been little occasion to question the rule established by the Anderson and Mitchell decisions. When a tax accrues in one year and is paid in another the propriety of the deduction in a specific period usually depends, of course, upon the method of accounting employed by the taxpayer. With the exception of persons who die during the tax year in question,' 3 3 taxpayers on the cash basis must deduct taxes in the year paid 34 In determining the year in which a tax may be deducted it is necessary to establish the system of accounting used by the taxpayer. 36 Ordinarily this problem causes little difficulty since the method employed may be readily classified. However, the solution of the problem is not always apparent. When there is a dispute it is clear that the Government will not be bound by the declaration made by the taxpayer in his return. 37 The question will be answered through the ascertainment of the dominant plan of the bookkeeping system rather than by the label applied to it by the party in interest.4 8 An occasional departure will not change the general classification which appears appropriate. $ 3 Thus minor deviations from either basis will not affect the time for deducting taxes. 40 records for their unrelated business activities. 4 ' Where some of the unrelated activities are recorded on the cash basis and others on the accrual basis the taxpayer has been permitted to use both methods of accounting as long as the method used for each business is consistently followed; in conformity with the general rule, taxes are deductible in the year paid or accrued depending upon the method of accounting used for the activity giving rise to the imposition of the tax sought to be deducted.4
III
Where the taxpayer is on a cash basis, the problem of timing is comparatively simple. Since the actual payments may have no relation to the receipts of the taxpayer, there is little conscious effort to match income and expense. Indeed, exactly the opposite is frequently the case; the payment of deductible taxes may be anticipated or deferred solely for the purpose of reducing the amount subject to the federal income tax in a given year. The problem is largely one of determining what constitutes payment within the meaning of the statute; neither the nature of the expenditure nor the purpose for which it is made appears to affect its deductibility.
Generally speaking, payments may be in money, by check, or by the performance of services. 43 Presumably the payment must be actually received by the tax collector in the year the deduction is claimed; funds sent through the mails in one period and not received until the next should be allowed as a subtraction only in the latter period. 44 Checks are ordinarily deductible in the year delivered even though not collected until the following year. 45 But post-dated checks are not treated as ordinary checks which 4* In Cecil v. Com'r, ioo F. (2d) 896 (C.C.A. 4 th 1'939), the taxpayer's "Biltmore Estate" business records were kept on an accrual basis while her more personal records were kept on a cash basis. Consequently she was required to deduct property taxes on the estate in the year of accrual rather than the year of payment. In Bennett Properties Co., 45 B.T.A. 112 (1941) , the taxpayer, except for interest and taxes, used the cash method of accounting; since the books were predominantly on a cash basis it was required to deduct taxes in the year paid instead of the year accrued.
are honored in due course. 4 Similarly, a deposit of bonds to secure the payment of a tax, 4 7 money placed "irrevocably" in trust, 4 8 or money turned over to an agent of the taxpayer (even though the agent is also the tax collector) 49 does not constitute payment which will enable a person on the cash basis to deduct the tax in the year in which these transactions take place. Even clearer is the instance where the taxpayer seeks to deduct the tax, not in the year paid, but in the later year in which he repays a loan which had been obtained in order to pay the tax. 0 It should be noted, however, that it may be possible to claim the deduction even though payment is not actually made to the tax collector. Where there has been a proper tender of the tax in one year and it is rejected, an acceptance in a later year may be deducted in the subsequent period; s ' it is also arguable that the tax, at the election of the payer, may be deducted in the year in which tender was made and improperly refused s2
IV
In contrast with the great bulk of tax payments which offer little occasion for dispute when the taxpayer is on a cash basis, a surprising number of problems have grown out of the provision relating to the deduction of accrued taxes. s3 Since taxes represent an anomalous type of business expense-a coercive exaction, frequently fluctuating widely in amount and often having little relation to the direct benefits received-it is easy to understand the lack of agreement as to the theoretical accounting basis for their classification as a business expense. But regardless of whether it is believed that taxes are not costs in the strict sense of the word and their 46 If a post-dated check is not payable until its date the instrument should be treated, for tax purposes, as an ordinary promissory note, and, as in the case of such note, the transfer would not constitute payment. Compare the rule in interest cases. Hart v. Com'r, 54 F. treatment as siich is justified only on the ground of expediency54 or that taxes, like other insurance costs, are paid to prevent the loss of property,," there is little dispute as to the elementary principles of bookkeeping involved.
Where a business continues over a period of years and there is an attempt to estimate the profits of one of the intermediate years, it is usually necessary to make two kinds of adjustments. Liabilities may be incurred, particularly those near the end of the accounting year, which have not been recorded on the books of the business but which must be considered when calculating the total expenses of the period; thus rent, wages, interest, and similar expenses which are due and payable in a later period must be "accrued" at the end of the year. Conversely, payments may have been made and liabilities recorded which, while incurred during the year, do not relate exclusively to current expense* but which must be deferred to a later accounting period; a five-year insurance policy or a building having an estimated useful life of fifty years illustrates this type of transaction; the expense represented by the extinguishment of the life of the policy or the life of the building relates largely to future years, and it is obviously erroneous to include the total amount in the expenses of the year of purchase. Thus when estimating the annualsuccess of a business, both accruals and deferments must be considereds 6 -and this is as true of taxes as of other expenses.5
7 Tax liability may be incurred even though the amount is not yet due and payable; such taxes must be accrued. Similarly, taxes may be paid in advance for years other than those at hand; the appropriate part of these taxes must be deferred. Unless both adjustments are made, the steps preliminary to the accurate matching of income and expense will be ignored. It is reasonable to suppose that the provision relating to the deduction of accrued taxes was included in the statute for the purpose of expressly authorizing the taxpayer to make the deduction in a manner which would permit the accurate reflection of current income. As has been seen, even without congressional action and in the face of rather specific language 54 Paton, op. cit. supra note 6, at ioi-2.
this was the interpretation placed upon the Revenue Act of i916.58 In the light of subsequent decisions and rulings it is unfortunate that the tax in United States v. Anderson 59 related exclusively to the accrual of taxes and did not also involve the problem of deferment. In that case the federal munitions tax, 6 0 based on 1916 income, was not assessed or payable until 1917 and the taxpayer sought the deduction in the later year. The problem of deferred taxes was not involved and the Court naturally directed its remarks toward the matter at hand. To meet the contention that a tax could not accrue until it was assessed and became due the Court pointed out that both the liability of the taxpayer and the amount of the tax were sufficiently certain to warrant the deduction. "All events may occur which fix the amount of the tax and determine the liability of the taxpayer to pay it. In this respect, for the purpose of accounting and of ascertaining true income for a given accounting period, the munitions tax here in question did not stand on any different footing than other accrued expenses appearing on appellee's books."1 6 , Inasmuch as the exaction related directly to the income subject to the federal income tax and was for the same period, there was no occasion to discuss either the problem of apportionment or the problem of attaching the tax to related income. The munitions tax, being on income itself, represented the simplest imaginable case of synchronization.
6 2 Indeed, virtually the only method of treatment which would fail to result in the matching of income and expense was attempted by the taxpayer when an effort was made to treat the tax solely as a liability; by limiting the question of accrual to the time the obligation matured it was thus possible to argue that the tax did not "accrue" until it became due and payable. However, the7Supreme Court was not misled. by antiquated notions of balance sheet accounting;63 the income statement was the important consideration. But in spite of the fact that accepted accounting practice was clearly approved, the Treasury Department, the Board of Tax Appeals, and many of the federal courts have stubbornly resisted attempts to use orthodox techniques when allocating taxes to the appropriate income years. Much of this resistance, however, may be attributed to the unfortunate manner in which the tax allowance has been treated in the various income tax acts. As has been suggested elsewhere, 64 a tax should be treated as any other payment or accrual. Those pertaining to the individual's personal expenses should not be allowed as a deduction while those relating to, the business affairs of the taxpayer should be governed by the accepted methods of accounting for similar expenditures. Since the deduction would or would not be allowed depending upon whether it constituted a business expense, the technical incidence of the exaction (which is now the decisive question when dealing with non-business taxes) could be ignored. The propriety of the deduction during the current year or its deferment to some later period would then receive some consideration. However, this has not been the method employed by Congress. Following the precedent established in earlier income tax statutes Congress permitted the deduction of "all" taxes when it enacted the Corporate Excise Tax Act of i9o9.6 s In view of the crude income concept found in this legislation it was not to be expected that the niceties of accounting would be observed when providing for the deduction of taxes. 66 The blanket allowance, however, disregarded a limitation customarily imposed upon even the crudest type of cash accounting. When using the cash basis there are many disbursements which are not deductible. Capital charges, such as buildings, equipment, and other permanent investments, are not deductible in the year of purchase. Yet in spite of this recognized qualification, taxes were deductible even though they represented capital outlays. 6 1 This basic error was carried over to the later income tax legislation; not only the taxpayers reporting on the cash basis but also the taxpayers reporting on the accrual basis were permitted to deduct many taxes which represented capital charges. Thus incorporation "fees" and other similar taxes 3 may be deducted in the year the liability for them is incurred; even where such treatment is appropriate there is no requirement that the amount of (1934) . However, "fees" have been treated as taxes and the deduction allowed even though a capital charge. Thus payments made to increase the authorized capital stock of a corporation the exaction be spread over the "life" of the tax. 6 9 A tax need not be deferred.
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his flagrant departure from customary accounting practice was the natural result of including within the tax deduction provision both business and non-business taxes. When the Supreme Court in United States v. Woodward 7 ' firmly established the principle that taxes may be deducted irrespective of their relation to income 7 2 it became necessary to determine the year in which these unrelated taxes could be deducted by a taxpayer on the accrual basis. Although such taxes were not business expenses, they were very real liabilities. Accurate income reporting could not serve as a guide, since a matching of expense and revenue was not involved. Instead it was necessary to accept the balance sheet concept of an accrual, and taxes were considered in terms of liabilities rather than expenses. The problem became one of discovering when the liability for the full amount of the tax "accrued."
Since the Anderson case had rather effectively discouraged the use of the day the tax became "due and 632 (1921) . Although this case is no longer authority with respect to the time a tax may be deducted, note 34 supra, and the specific tax in question has been subsequently disallowed, op. cit. supra note 64, at 31, the principle that taxes may be deducted even though not related to income does not appear to have been disturbed. 72 In computing taxable income the federal estate tax was held to be deductible from the income of the decedent's estate. 73 A number of earlier cases had indicated that the tax "accrued" when it became "due and payable," e. when a tax "accrued," it became necessary to select some other stage in the collection of revenue as the date which determined the deductibility of the exaction. 74 Consequently the day of "assessment,"' 'T the date the "liability" of the taxpayer was determined, 76 and the day the "lien" attached to the property 77 were frequently selected as the proper time to accrue various taxes; the last mentioned date was easily the favorite when property taxes were considered7 8 After selecting a date for the "accrual" of a non-business tax it was, perhaps, too much to expect a busy administrative or judicial body to reexamine the question of accrual when confronted with a business tax. In any event, considerations which led to the selection of a specific day for the accrual of a personal tax were also accepted as determinative when considering the proper time for deducting business taxes. And since a non-business tax could be deducted in a year which bore no relation to the income-producing activities of the taxpayer it automatically followed that business taxes could be deducted in a year other than that in which the related income was earned. an understatement of taxable income and a permanent loss of federal revenue there was even less objection to the deduction in a single year of a business tax which should be allocated over a number of years-the temporary understatement of income would be (presumably) compensated by an overstatement of income in subsequent years. Although the unnecessary generosity of Congress with respect to personal taxes discouraged administrative or judicial attempts to require the matching of business taxes and taxable income, it was possible to limit the scope of this broad deduction and somewhat limit the extent of the distortion caused by it. In Nat'l Bank of Commerce v. Allen 79 the deduction by a corporation of a tax collected from it but laid upon its stockholders was disallowed. Inasmuch as the corporation made no attempt to collect the payment from its stockholders the amount in controversy was, in effect, a dividend and properly eliminated as an expense; as was said by the district court, if the result were otherwise the taxpayer would not "correctly state its net income. ' ' So Unfortunately, however, later courts apparently lost sight of this excellent reason for the earlier decision; it was not repeated in similar cases. Without attempting to explain the rationale of their decisions the courts were content merely to state their conclusions: the taxpayer could deduct only its "own" taxes!' Consequently in many cases no effort was made to determine whether the disallowance of "another's" tax did not also constitute the disallowance of a proper business expense. Although the effect of these corporationstockholder tax cases was nullified when Congress later permitted the deduction,82 the general rule, strongly supported by the decisions involving non-business taxes, 8 3 continued to flourish. When one taxpayer paid the personal taxes of another it was difficult to employ the reasoning of the Nat'l Bank of Commerce decision, since it could hardly be argued that the deduction of another's tax was to be denied because' the deduction distorted the income of the person making the payment, an argument which applied with equal force to the allowable deduction of one's "own" per- 86 was also restricted by the requirement that the exaction could be deducted as a tax only in the year in which the tax was "paid or accrued." ' 7 With the development of these two limitations the foundation was laid for the many cases involving the deduction of taxes upon property which was transferred during a given year. In breaking away from the income concept when dealing with taxes it became easy to ignore the usual accounting conventions pertaining to it. Where the taxpayer purchases property burdened with unpaid taxes it is obvious that the taxes for past years do not represent current expenses; they should be capitalized. 430, 432 (1932) ; 2) the vendor on a cash basis would deduct the tax in the year paid by the vendee and treat the payment as an addition to the amount received from the sale for the purpose of determining gain or loss, Norman Cooledge, 40 B. . 194X ). In addition, if a wasting asset is concerned, the vendee is permitted to amortize the cost over the life of the asset when it is used for business purposes. Midtown Tower, Inc., 40 B. T.A. xi6 (1939) . A. 8th 1936) ("a deduction may only be taken by that taxpayer whose property gives rise to the deduction").
opinion contains merely the statement that one taxpayer may not deduct another's tax. 9 ' It is this unnecessarily broad generalization which causes so much difficulty when dealing with current taxes. The early cases considering the deductibility of taxes assessed on property transferred during the year did not depart from orthodox practice even though they were later cited as a justification for the distortion of the taxpayer's annual income. In John Hancock Mutual Life Ins. Co. 2 property was purchased in September, the taxes for the year having "accrued" on April i, and the commissioner permitted the deduction of that part of the tax allocable to the time the property was held by the purchaser but not that part allocable to the period prior to purchase; in sustaining the action of the commissioner, the Board of Tax Appeals followed recognized accounting procedure. In Shearer v. Com'r 9 3 the federal motor tax imposed upon dealers was "passed on" to the purchaser who sought to deduct it from his gross income; in disallowing the deduction the decision appears satisfactory, from an accounting point of view, since the tax should be treated as a part of the cost of the automobile and, if deducted at all, it should be recovered as depreciation over the life of the asset. Again, in Falk Corp. V.
CoM'r, 9 where one corporation acquired the assets of another and agreed, as a part of the purchase price, to pay the state income tax of the latter, the requirement that the tax be capitalized, rather than deducted either in the year paid or in the year contractual liability for it was incurred, dearly conformed to customary usage; the payment was a part of the cost of the asset and it should not be deducted in its entirety in a single year. However, the increasing emphasis upon the question of the technical imposition of the tax rather than the accounting character of the exaction ultimately led to decisions which disregarded the latter and more relevant problem. In Arcade Dept. Store, Inc., 95 a corporation was permitted to deduct the full amount of an annual tax on assets owned by its predecessor partnership, when the corporation had acquired the property before the day the taxes were said to have "accrued." Since the corporation paid its "own" tax the Board of Tax Appeals saw no objection to the deduction. Other board decisions during this period reflected this same approach; persons acquiring property before the day of "accrual" were entitled to the full amount of the year's tax 96 but a purchaser after this day was denied any deduction for the year. 9 7 Where a business organization acquired, for example, an apartment building subject to an annual tax of $5o,000 there would be no deduction for the year of acquisition if the tax "accrued" January i even though the property was purchased the following day," 5 while a taxpayer in another jurisdiction could take the full deduction if the tax "accrued" December 31 even though the property was acquired the preceding day.
99
Because of the evident distortion of the tax base resulting from this arbitrary treatment of an expense it is unfortunate that the federal courts were not more critical when confronted with the problem., 00 The view of (1935) .
98 Consider, for example, the taxes in American Liberty Oil Co., 43 B.T.A. 76, 8i (194o) , and Texas Coca-Cola Bottling Co., 3 o B. T.A. 736 (1934) ; I. T. 3388, 1940-2 Cum. Bull. 66; I. T. 3414, 1940-2 Cum. Bull. 7o; I. T. 3435, 1940-2 Cum. Bull. 73; I. T. 35o6, 1941-3 (1941) . loo From both a practical and a theoretical point of view the result seems unsatisfactory. Aside from the question of accurate net income, the emphasis upon the technical imposition of the tax ignores not only customary practice but also economic principles. Many taxes on property are "capitalized" and the original owner at the time the tax was imposed bears the full burden even though the purchaser pays taxes subsequent to acquisition. In a very real sense, unless the rates are increased the purchaser never pays his "own" tax. Bldg. Co. v. Helvering, 0 4 as authority for the proposition that grantees could not deduct as an expense taxes which had. become a lien before transfer. Since the tax in the latter case was for the year prior to purchase the deduction was properly denied and the Falk Corp. decision, quoted in the opinion, was ample authority for the point actually decided: back taxes should be capitalized.
In Walsh-McGuire Co. v. Comrnro s the doctrine of the Board of Tax Appeals was accepted by a court which, three months earlier, had permitted the beneficiary of a trust to deduct current property taxes assessed against the trustees but paid by the beneficiary after the termination of the trust.°6 Limiting the earlier case to its facts, the court held that a corporation which was organized on April 16 and which immediately afterward acquired certain real estate could not deduct any part of the current taxes assessed on it because the tax "accrued" on April 12. In spite of the fact that the annual charge was clearly allocable, in part, to the time the taxpayer owned the property, Judge Florence Allen said that "since none of the payment was made in liquidation of petitioner's liability, a proportionate deduction of that part of the tax allocable to the period .... instead of fairly reflecting petitioner's income, would have resulted in a distortion thereof.""' ' 7
Other federal courts also followed the rule laid down by the Board of Tax Appeals. The taxpayer in Lifson v. Com'rx°5 was denied the deduction of a current tax when property was purchased after the tax had become a lien on the real estate and was allowed the full deduction in Com'r v. Plestchee.P°9 when the property was purchased before the current tax became a lien on the property. The taxpayers in the last two cases were on a cash basis and the great inaccuracies of this method of accounting may serve to mitigate the criticism of the result. But in Walsh-McGuire Co. v. Com'r1° the taxpayer was on an accrual basis and the result would clearly seem to violate the principle laid down by the Supreme Court in United States v. Anderson' when it declared that the deduction of a tax did not depend upon its accrual in a "technical legal sense" but in an "economic and bookkeeping sense." Technically the tax had accrued before the purchase of the property, but in an accounting sense the tax should have been spread over the entire tax year; otherwise the revenues received from. the use of the property by the taxpayer for the remainder of the year would not bear the burden of the tax properly allocable to this activity. However, in spite of numerous analogies" 2 leading to the conclusion that annual taxes should be treated, for income tax purposes, as relating to a single day, there is a definite trend away from this view and toward that indicated by the Anderson decision. In Com'r v. Coward" 13 the taxpayer who purchased real estate on January 8 was permitted to deduct all but 8/365 of the tax assessed for the year of purchase. Rejecting the rule of thumb provided by the "tax day" concept, the Circuit Court of Appeals for the Third Circuit observed that the taxpayer's income was largely derived from real estate and with the exception of 8/365 of the tax "one cannot imagine a clearer case for the deduction."
4 Thus the requirement of accurate reflection of annual income, previously rejected, s 5 was again recognized. In Carondelet Bldg. Co., Inc. v. Fonteno" 6 the taxpayer purchased property on May io, capitalized that part of the year's tax allocable to the time prior to purchase, deducted that part allocable to the period May io to September 30, the end of the taxpayer's fiscal year, and deferred to the following fiscal year the balance. In approving this practice it was said that the corporation "knew the rents which were accruing each month could not be treated as net, but ought to bear the monthly "' 269 U.S. 422, 441 (1926) . See Ellis, Deductions for Accrued Taxes, 14 Tax Mag. 197 (1936) .
112 Supposed administrative convenience has led to the use of a day certain for the purpose of determining the taxability of persons or property. Thus the existence of property, its situs, or its ownership on a specific day will frequently determine the person subject to the tax and whether or not given property will be taxed during the year. The tax day is also important when considering the question of exemptions. See 2 Cooley, Taxation § § 546, 712 (4th ed. 1924 ). In the administration of trusts the problem of allocating tax expenditures to principal and income has been solved by reference to the time the tax attached. The same has been true with respect to the problem of apportioning tax expenses between the life tenant and remainderman or reversioner. However, in both types of situations the rule of apportionment usually pro rata of the annual taxes to fairly reflect net income." The commissioner "did not disapprove of the taxpayer's method of accounting because not fairly reflecting income for the period, but solely because he concluded that as a matter of law 'real and personal property taxes in Louisiana accrue for federal income tax purposes on Jan. i each year.' We think there is no such rule of law ..... Looking rather to a just accounting that will truly reflect net income,, we think that the prorated deduction as claimed ought to have been maintained. '' "17 In Com'r v. Rust's Estate, 8 the purchaser of property was again permitted to deduct that part of the annual real estate tax allocable to the time the property was held by the purchaser. "Taxes upon real estate constitute an ever recurring burden; and when, as in this case, the property is held as an investment, they are perforce treated as a current expense to be offset against current income. .
The apportionment of the tax was clearly correct ..... The opposing theory advanced by the Commissioner .... does violence to the purpose of the income tax statutes that items of income shall be accounted for in annual periods. Clearly this purpose will not be served if the constantly recurring burden of the tax is refused recognition as an item of current expense and is placed in the category of a capital expense to be reckoned with under the income tax statutes only in the event of sale at some future date."" 9
In the Coward decision emphasis was laid on the fact that the tax in question had not become a lien upon the property at the time of transfer, that the local statute did not impose a personal liability upon the owner, and that the purchaser had not contracted to pay the tax in question." Consequently it was possible to distinguish the federal cases which had accepted the "tax day" idea."' In the Carondelet Bldg. Co. and the Rust's Estate opinions the absence of personal liability for taxes and the fact that a lien had not attached at the time of the purchase were also emphasized.' However, in the latter decision the parties had agreed to apportion the tax" 23 and the court also questioned, but refused to decide, whether the personal liability of the vendor or a lien upon the property 17 Ibid., at 269. at the time of sale should affect its decision.-4 It was not until Supplee v. Magruder 5 that a federal court permitted the purchaser to deduct his share of a local tax on property purchased during the year even though the purchaser was under a contractual obligation to pay the tax, the tax had become a lien upon the property before purchase, and, apparently, the tax was a personal liability of the vendor. Pointing out that there would have been no question as to the propriety of the deduction if the statute had not specifically provided for the deduction of taxes since the tax in question was necessary to the taxpayer's real estate business and thus was a business expense,"1 6 the "tax day" treatment was rejected and the local custom1 27 of apportioning taxes accepted as controlling. The problem of taxes in arrears was distinguished" 8 and that of current expenses emphasized. "The general purpose of the income tax is to find and tax the true net income as defined in the statute. This is accomplished only when current taxes and similar items are deducted from the current income. When an income taxpayer purchases investment property he is chargeable only with the income subsequently accruing from the property, and current charges against it are properly deductible to ascertain net income. If the current income is adjusted to the date of transfer, similarly the current charges against the income should be likewise adjusted." ' 19 On appeal the lower court was affirmed in a per curiam opinion on the basis of the Rust's Estate decision. 130 In spite of these recent cases, however, the decisions with respect to 'transfers and related problems are by no means unanimous. In Burchelt v. Helvering'3x the attention of the court was focused exclusively upon the problem of ascertaining, under local law, the exact day upon which a tax "accrued." The Board of Tax Appeals has also taken varying positions. (C.C.A. 4th 1941) . "Judge Parker dissents on the ground that the taxes paid, being a lien on the land and a personal liability of the vendor at the time of the conveyance to the taxpayer, were not deductible by the latter from income, for the reasons set forth in the dissenting opinion in the Rust case." Ibid., at 400. . 2d 194o) . The testator died November 12, 1934, and his executor, pursuant to § 43 of the Revenue Act of 1934, 48 Stat. 694 (r934), attempted to deduct the current annual property tax from the testator's income. The deduction was denied because the court, while confessing to "considerable uncertainty," was of the opinion that the tax "accrued" in December.
because it was a "personal" liability which had become a "lien" on the property during the first of the accounting years in question. Thus the judicial limitation upon the deduction of taxes which had been invoked to prevent the further distortion of income where one taxpayer attempted to deduct the tax paid for another 43 was applied in a manner which defeated, in part, its original purpose.
The present attitude of the Board of Tax Appeals was stated in Pyramid Metals Co.1 44 The taxpayer purchasing property on August i was not permitted to deduct an aliquot part of the year's tax because it was said that the tax "accrued" on April i. Commenting upon the contrary doctrine represented by the Supplee decision, the board said: "The long established rule based on sound reason should not be plowed under at this late date." Whatever may have been the "sound reason" for its holding, it admittedly was not sound accounting practice. Section 43 of the Internal Revenue Code, requiring the accurate reporting of income, was said to be inapplicable to "minor items" like those before the board for decision.
VI
When reporting on an accrual basis the taxpayer may invoke the antiquated balance sheet concept of accounting and deduct taxes in the year in which the liability was incurred instead of using the more accurate income statement concept and deduct the tax in the year in which the related income was earned. However, the taxpayer is permitted, in many cases, to employ the latter concept if he so elects.
Where a tax is imposed as the result of an act over which the taxpayer has some control, it is apparent that the tax should be considered a part of the cost of the transaction. A duty on imports or an excise tax on the manufacture of some product may properly be considered a part of the cost of the article imported or manufactured. 4s A matching of revenue and expense would require the deduction of the tax as a part of the cost of goods at the time they are sold; where commodities are imported or X43 See page 455 supra. manufactured in one year and sold in another the tax on them is a significant item of expense in the later year only. Although it is said that "the question is not free from doubt," the taxpayer may take the tax deduction as a part of the cost-of goods sold in the year of sale rather than in the year the legal obligation to the taxing authority arose. X 46 As long as there is no duplication of the deduction this treatment is sound.' 4 7 It should be noted, however, that the taxpayer is not required to take the deduction in the later year; the deduction may be taken in the year in which the liability arose--and this even though the preferable method was followed when keeping books for ordinary accounting purposes.
4 5 it is evident that when dealing with taxes of this character the latter treatment may be only slightly less inaccurate than the cash disbursements method of reporting taxable income.
Where the tax is a recurrent charge it becomes necessary to relate this expense to specific activity. The levy, assessment, and collection of the tax may extend over a period longer than a year.1 49 These recurrent impositions take place every twelve months, but the amount of the tax may be determined by events occurring over several years. 50 For example, a corporate privilege tax may be measured by the income of the preceding year or by the average income of a number of years and it may not be payable until a subsequent year. Where there is no liability for the tax unless the corporation is doing business during a part of a given year this condition would ordinarily indicate the specific twelve months for which the tax was laid.' 5 ' All of the income-producing activity of the taxpayer during this period should bear its proper part of the burden. Similarly the general property tax of a manufacturing concern is often distributed with the other overhead of the business and becomes a part of the cost of goods manufactured' 5 ' and, as in the case of taxes more directly related to specific activity, is not actually deducted from gross income until these goods are sold. Thus 1941 taxes, although apparently deducted in full in that year, would actually be reduced by the amount that such taxes were included in ending inventories and this amount so absorbed would be deducted in some later year; in effect, a part of the tax deduction is deferred, a deferment in accord with good accounting practice and permitted under the present legislation. Presumably, however, the taxpayer may elect to deduct the tax in full in the-year liability for it was incurred instead of deferring the part allocable to the business of later years.
5 3 In view of the difficulties involved in distributing general taxes where the business is engaged in a variety of activities this non-deferment is less objectionable than the same treatment of taxes which represent capital expenditures or those which clearly relate to a specific product. But even here, when the taxpayer has followed the more acceptable practice for usual accounting purposes, it is questionable policy to permit a different treatment for the purpose of computing taxable net income.
Greater difficulties are encountered when the taxpayer and the taxing authorities are on different accounting years. 5 4 When, for example, the local government lays a tax on a calendar year basis and the taxpayer re-ports income on a fiscal year basis 55 the accepted accounting practice is to apportion the local tax to the respective parts of both fiscal years falling within the calendar year in question.
5 6 A taxpayer having a fiscal year ending April 30 would allocate one-third of the 194T tax to the fiscal year ending April 30, 1942. A "tax day" designated for administrative convenience in collecting the recurring exaction would not, in this connection, appear significant. Strangely enough, however, annual taxes, instead of being considered an expense allocable to the activity of the business conducted throughout the year, have been treated as if they were significant only during one day; taxes "accrued" on one certain day and that day was required to bear the full burden of the annual tax.
5 7 Where the amount of the tax remains the same from year to year this makes little difference, but where there is a substantial fluctuation in the amount of the tax the distortion resulting from this unrealistic treatment is apparent. Greater distortion may result when the taxing authority changes the "accrual" date of the tax s8 or when the taxpayer changes his period of accounting; 59 the change may result either in the loss of a deduction for a year or in the allowance of two years' taxes in a single fiscal year. 6° An even more extreme case is found in those situations where the taxpayer either sells or purchases income producing property during the tax year. It is here that the "tax day" idea causes the most obvious departure from customary practice; regardless of the length of time the property is held during the year the full amount of the tax may be deducted by the person owning the property on the day the tax "accrued." The fortuitous wording of a local tax statute has been permitted to override the congressional mandate that the method of accounting shall "dearly reflect the income"'' of the taxpayer. Attention has been directed toward the intricacies of local tax law1 6 gain.
x 6 3 As a result of the present emphasis upon local law it has been impossible to achieve any degree of uniformity. The time and manner in which each particular type of tax is assessed, levied, and collected may vary widely, not only from state to state, but also among taxing authorities within a state. With more than 15o,ooo taxing units in the United States 6 4 laying an increasing variety of exactions, the bulk of administrative detail pertaining to the specific day each tax is to be deducted may easily become as unmanageable as it is unnecessary. To a person on an accrual basis the fiscal year of the taxing authority should furnish a sufficient guide to the solution of the problem of attaching annual taxes to business activity. 6 s If "taxes" are eliminated as a separate deduction, there would be no occasion to continue the arbitrary restrictions which have failed to perform that function for which, perhaps, they were originally intended-the accurate reflection of income. Even though this objective may be attained through decisions like those represented by Supplee v. Magruder, " ' 66 the legislative action would be more than justified. Both the elimination of non-business taxes as a deduction and the deferment of taxes which represent capital expenditures are necessary if annual gain is to be computed in a reasonably accurate fashion.
1 6 This increase in accuracy will not only provide a more equitable income tax base but will also yield an appreciable increase in revenue.' 68 While both results are of consequence during ordinary years, they become immeasurably more important during a time of soaring rates and unprecedented demands for revenue.
